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Abstract: 

Biases in international adjudication are usually examined as questions of subjec-

tivity. Little attention is paid to the systemic conditions encouraging appearances 

of bias in international judicial decision-making. This paper addresses such sys-

temic conditions and to that end sketches the concept of ‘unneutrality’. In short, 

unneutrality is not bias. Unneutrality is a systemic need for making a choice 

resulting in the appearance of bias. Specifically, the unneutrality of international 

adjudication requires judicial constructions of decisive arguments to be anchored 

to basic legal ideals and concepts, which constrains decision-making and ulti-

mately leads to the appearance of favouring certain stakeholders. For example, 

investment treaty arbitration demonstrates a rivalry between constructions of de-

cisive arguments anchored to legal concepts such as state consent and investor 

protection, with clear effects on pro-state and pro-investor outcomes.1 Now, 

what is the function of the unneutrality of international adjudication in relation 

to the appearance of bias? 

The assumption of this paper is that different legal interpretations and outcomes 

in judicial decisions are often attributed to biases. The paper hypothesizes that 

appearances of bias are expressed in the anchoring of decisive arguments to basic 

legal ideals and concepts with direct effects on outcomes. To test this hypothesis, 

the paper reviews a sample of decisions in the practice of the European Court of 

Human Rights and investment treaty arbitral tribunals dealing with the matters 

of jurisdiction, and examines the relationship between the anchoring of decisive 

arguments and outcomes. The paper finds a direct link between these elements, 

whose favourability to certain stakeholders is often alleged to reflect biases. 

While the choice of anchors might certainly be influenced by subjective factors 

that can be examined from the point of view of biases, the need for such a choice 

is rather objective. The paper therefore concludes that the study of biases in in-

ternational adjudication should bear in mind the structural attributes of the inter-

national legal order, and that appearances of bias do not depend exclusively on 

subjective factors.  
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