
Ruling on or out the implicit
Methodological suggestions for the measurement of the role of biases and implicit

social cognition on the work of international courts and third party decision making bodies

This study, inspired by articles on Behavioral International Law (Aaken, 2014, Broude,
2015)  aims to  introduce methods  traditionally  used  in  the  field of  Psychology  to better
understand how certain biases affect decision making procedures in international courts and
third party decision making fora. 

Though the criteria for election of judges and the rules of procedure are meant to be
the  safeguards  of  impartiality  and  fairness  (which  are  important  pillars  of  international
courts),  Broude  and  others  have  pointed  out  that  biases  might  emerge  through  group
dynamics, the order of voting, the possibility of expressing dissenting opinions and influence
the decision making process and the decision itself. 

It  has  also  been  discussed  whether  personal  predispositions  (such  as  cultural
differences,  preferences  and  prejudices)  of  judges  and  arbitrators  influence  impartiality.
More than fifty years ago Thomas Franck said that a ‘high degree of psychological objectivity’
is  needed  to  control  the  internal  sources  of  bias.  Gawronski’s associative-propositional
evaluation  (APE) model,  which  presumes  that  in  complicated  cases  implicit  (and  biased)
cognition  is  replaced  with  propositional  processes  (based  on  principles  of cognitive
consistency) seems to reinforce this point of view. However, taking into consideration that
the  activation  of  such  biases  is  usually  automatic  and  unconscious,  the  elaboration  of
reliable methods to measure (and reduce) the effect of implicit social cognition on decisions
is still timely.

Susan D. Franck (2016) and  Jan-Philip Elm (2017) have given a thorough insight into
what  role  cognitive  biases  (among  others,  the  status  quo  bias,  the  framing  effect  and
anchoring)  play  in  the  decision  making  process  of  arbitrators.  Still,  there  remains  the
question, whether implicit social cognition affects the impartiality of decisions.  In most fora
parties have the chance to elect the arbitrator(s). They can rely on various sources including
the curricula, previous decisions etc. However, to assess whether the arbitrator is apt for the
case, knowledge of his or her case relevant implicit cognition could be an asset. Though it
could raise procedural and ethical questions, the current study aims to explore (1) whether
tests to measure implicit  social cognition such as IAT (Implicit Association Test) or AMP
(Affect  Misattribution  Procedure)  could  be  applied  on  a  voluntary  basis  in  arbitral
proceedings  and  (2)  whether  the  choice  for  the  application  of  such  tests  affects  the
perceived legitimation of the fora.

Another unique opportunity to have an insight into how initial (and unconscious)
feelings affect decisions is to analyze international moot court competitions (i.e. Jessup).
Participating students  are  presented with a  case  which they  have  to  study  and prepare
written pleadings for  both sides of  the dispute.  Taking into account  that  only those can
succeed, who dedicate equal attention to both parties and analyze all arguments thoroughly,
the  insight  into  the  cognitive  processes  of  students  with  high  scores  (including  the
comparison of point awarded to the two pleadings, application of CRT (Cognitive Reflection



Test), and other task relevant self report tests) can add to our current knowledge of how to
debias decisions. 


