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Abstract: 

1. Motivation: Can the legislature, in international law the parties to a treaty, convey more than it 

said or wrote? Can a(n international) judge or arbitrator add content to a legal rule without 

being accused of judicial activism? When is non explicit content part of the ordinary meaning 

of a legal rule? Do the answers differ for moral or political content? We explore these 

questions in a series of experiments based on real cases from the international legal-

interpretive practice. We find that: (i) the level of explicitness of a legal rule has an influence 

on confidence of truth judgments (higher for higher levels of explicitness), (ii) the level of 

explicitness of a legal rule has an influence on deniability judgments (lower for higher levels 

of explicitness), (iii) moral content of a legal rule influences the direction of the 

aforementioned interactions (morally uncontroversial content requires considerably lower 

levels of explicitness), (iv) the asymmetry between neutral and moral content processing, in 

light of the doctrine of legal positivism, is a cognitive bias. 

2. Example experiment:  

In the following we will present a brief experiment: participants were presented with different 

formulations of either provisions from the Treaty on the Functioning of the European Union 

employed in the Wightman case in front of the Court of Justice of the European Union 

(morally neutral) or provisions of the Convention on the Prevention and Punishment of the 

Crime of Genocide employed in the Bosnia Genocide case in front of the International Court 

of Justice and next evaluated a statement of a lawyer describing what the legal rule conveys. 

For example, participants had to assess to what extent the statement of a lawyer is true if she 

claims that the provision “A Member State which decides to withdraw should inform the 

Council of the Organization of its intention.” conveys that “a Member State is free to decide to 

cancel the decision.”. Alternatively, they had to decide to what extent a provision “The parties 

agree that a serious human rights violation is a crime under international law and undertake to 

prevent and punish it.” conveys that “the parties are under an obligation not to commit 
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genocide.”. We tested four levels of explicitness: linguistic meaning, explicature, strong 

implicature and weak implicature. We asked how confident were participants in their truth 

judgments and to what extent would they allow the speaker to deny later what he claimed. In 

the morally neutral cases that we tested the difference between weak and strong pragmatic 

effects was pronounced: independent samples t-test t(27)=2.211, p=0.37, d=0.82. By contrast 

in cases with a strong moral valence, the difference was mitigated: independent samples t-test 

t(54)= 1.412, p=0.164, d=0.375. We also manipulated the level of moral agreement: morally 

controversial cases generated substantially higher falsity ratings. We take this as primary 

evidence that moral considerations directly impact the notion of ordinary meaning. 

 

3. Further findings 

We will present three to five more experiments (depending on time, N>2000) using different 

scenarios, experimental designs and analyses to demonstrate that these findings are robust. 

The follow-up experiments will also give further insights regarding more nuanced versions of 

the claims outlined in the introduction focusing on interactions between the different variables. 
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