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Domestic courts’ structural bias and the reception of the Inter-American Court’s jurisprudence

International Courts handed down many decisions in the last decades, but compliance with these decisions rely
significantly  in  the domestic constituencies.  Particularly,  the domestic judiciary  is  responsible  not  only  for
complying  with  the  recommendations  and  orders  of  international  courts,  but  also  for  the  utilizing  the
international courts’ jurisprudence within the domestic realm. Domestic judges have different interpretations
of these international decisions, and these interpretations are embedded in individual and societal bias. 

In  fact,  whilst  incorporating  international  decisions  to  domestic  ones,  domestic  judges  are  subjected  to
structural bias inherent to the structure they are inserted – the domestic judiciary branch. Understanding the
mechanism by which the domestic court receive international jurisprudence is crucial to unfold structural bias
towards international jurisprudence. Bias in the relationship between domestic and international courts are
directly related to how efficient (or inefficient) the domestic judiciary is while performing additional research
on international jurisprudence and add this to their domestic decisions.

International Relations scholars have focused on the judicial behavior of international judges, exploring their
how national bias impacts on these judges’ decisions (Voeten 2008, 2011). However, the scholarship has yet to
focus  on  the  bias  of  domestic judges  while  incorporating  international  jurisprudence  within  the domestic
realm. This article focus on answering whether the structure of domestic courts contributes to the bias of
domestic judges while integrating international jurisprudence domestically. 

For instance, some domestic courts in Latin America are more willing to utilize international jurisprudence of
the Inter-American Court, while others are not. Building on the argument that “courts are resisting courts”
(Huneeus, 2011), but going beyond resistance, the argument proposed here emphasizes that the structure of
domestic  courts  plays  a  role  in  contributing  to  domestic  judges’  assessment  of  international  law  and
jurisprudence. 

Domestic courts  may have a  system that  allows or  disallows  international  jurisprudence to penetrate  the
domestic  realm  and  this  depends  upon  the  judges’  offices  and  on  their  capacity  to  filter  international
jurisprudence. The Supreme Court of Argentina is a positive example of broader compliance with the Inter-
American Court of Human Rights. Part of this success in utilizing international jurisprudence domestically has to
do with changes in the structure of the domestic court that allowed each vocalia – judges’ offices – to have a
specific procedure of reception for the Inter-American Court’s jurisprudence. Lack of success in implementing
international jurisprudence also permeates the judicial cultures of other Latin American countries with regard
to the use of international jurisprudence, such as Brazil.

Enabled  by  semi-structured  interviews  that  unfold  both  domestic  judges’  behavior  and  domestic  courts’
structures,  this  article  unfolds  structural  bias  that  permeate the domestic rulings  of  judges while  utilizing
international jurisprudence. It does so by illustrating and exposing the micro-mechanisms inside the domestic
court  that  lead  the  domestic  judges  and  clerks  to  systematic  or  unsystematically  use  international
jurisprudence, occasioning structural bias.


