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The case-law of both the ICTY and the ICTR presents a number of unsolved dilemmas 

concerning the way judges may handle electronic evidence, and such issues have now been 

transferred onto the ICC, which bears the burden of trying to establish a regime for evidentiary 

rules related to this kind of evidence. Whereas the electronic evidence at the ICTY and ICTR 

mostly involved aerial images, radio intercepts and pictures, the ICC is increasingly confronted 

with extremely complex forms of digital evidence including satellite data, open-source materials, 

software, and cyber-retrieved documents. Digital evidence challenges international criminal law 

procedures by way of different hurdles, inherent to the authenticity of such an evidence, as much 

as to its influence on the judges’ emotions. In other words, digital sounds, pictures, motions, 

messages, maps and so forth may “enter the mind” of the adjudicators differently (e.g., more 

pervasively) from the way traditional documents are perceived and assessed. This inconvenience 

is worsened by the fact that admissibility requirements for digital evidence have proven to be, in 

international criminal law, extremely low: usually, almost any piece of evidence is initially 

admitted, since considerations about its actual probative weight are left to later stages of the 

trials. Meanwhile, human rights advocacy groups, on-the-ground fact-finding commissions, 

investigative journalists, various lobbying organisations, and victims’ group representatives, are 

all increasingly aware of the “expressive potential” triggered by this type of evidentiary material. 

Scholarly literature has assessed in great detail the influence of common and civil law’s 

domestic criminal systems on the procedural and substantial law elaborated by international 

criminal courts and tribunals for handling digital data, yet it failed so far to notice the reverse 

contamination, i.e. the “socialisation” of concepts, standards, and even technical examinations 

first introduced at the international level and increasingly penetrating the choices of domestic 

judges, lawyers, defendants, and forensic experts. My paper will scrutinise the current trends, 

problems and case-law related to this phenomenon, by focusing  ratione loci on the US courts 

(despite the US being known for its non-subscription to international criminal justice 

mechanisms),  and ratione materiae on several aspects where a (possibly unaware, certainly 

informal) “normative dialogue” between the international and domestic levels can be suspected. 

These aspects are, inter alia, related to: admissibility thresholds for digital evidence; distinction 

between judges at several levels of the trial, in order to minimise cognitive bias connected 

specifically to these kinds of evidence; probative weight; chain of custody; unlawfully-gathered 

digital evidence; and appraisals of the evidence “as a whole”, where digital evidence is merged 

with non-digital one so that its specificity is no longer examined as accurately as it should. 


